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Summary 

After earlier criticism from human rights organizations and many foreign 
governments regarding the determination that the Geneva Conventions of 1 949 do not 
apply to the detainees held in Cuba, President Bush shifted position with an 
announcement that Taliban fighters are covered by the 1949 Geneva Conventions, 
while al Qaeda fighters are not. Taliban fighters are not to be treated as prisoners of 
war (POW), however, because they reportedly fail to meet international standards as 
lawful combatants The decision is not likely to affect the treatment of any of the 
detainees held at the U.S. Naval Base at Guantanamo Bay, Cuba, and is not likely to 
quell all of the criticism. 

While earlier reports that the detainees were being treated inhumanely appear to 
be unfounded, some allied countries and human rights organizations are criticizing the 
President’s decision as relying on an inaccurate interpretation of the Geneva 
Convention for the Treatment of Prisoners of War (GPW). The U.N. High 
Commissioner on Human Rights (UNHCR) and some human rights organizations 
argue that all combatants captured on the battlefield are entitled to be treated as 
POWs until an independent tribunal has determined otherwise. The Organization of 
American States’ Inter- American Commission has ordered the United States to take 
“urgent measures” to establish the legal status of the detainees. 

The Geneva Conventions of 1949 create a comprehensive legal regime for the 
treatment of detainees in an armed conflict. Members of a regular armed force and 
certain others, including militias and volunteer corps serving as part of the armed 
forces, are entitled to specific privileges as POWs. Members of volunteer corps, 
militias, and organized resistence forces that are not part of the armed services of a 
party to the conflict are entitled to POW status if the organization (a) is commanded 
by a person responsible for his subordinates, (b) uses a fixed distinctive sign 
recognizable at a distance, (c) carries arms openly, and (d) conducts its operations in 
accordance with the laws of war. Groups that do not meet the standards are not 
entitled to POW status, and their members who commit belligerent acts may be 
treated as civilians under the Geneva Convention Relative to the Protection of Civilian 
Persons in Time of War (GC). These “unprivileged” or “unlawful combatants” may be 
punished for acts of violence for which legitimate combatants could not be punished. 
Some have argued that there is implied in the Geneva Conventions a third category 
comprised of combatants from militias who do not qualify for POW status but also 
fall outside of the protection for civilians. These combatants may be lawful in the 
sense that they do not incur criminal liability for engaging in otherwise lawful combat, 
but they would not be entitled to privileges as POWs or protected civilians. 

The status of the detainees may affect their treatment in several ways. The 
Administration has argued that granting the detainees POW status would interfere 
with efforts to interrogate them, which would in turn hamper its efforts to thwart 
further attacks. Denying POW status may allow the Army to retain more stringent 
security measures, detain accused members of terrorist organizations indefinitely, and 
try some detainees by military commissions for violations of the law of war. 
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